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13 CFR Ch. I (1–1–03 Edition)§ 121.902 

§ 121.902 What size standards are ap-
plicable to programs of other agen-
cies? 

SBA size standards. The size standards 
for compliance with programs of other 
agencies are those for SBA programs 
which are most comparable to the pro-
grams of such other agencies, unless 
the agency and SBA agree otherwise. 

[67 FR 13716, Mar. 26, 2002]

§ 121.903 How may an agency use size 
standards for its programs that are 
different than those established by 
SBA? 

(a) Federal agencies or departments 
promulgating regulations relating to 
small businesses usually use SBA size 
criteria. In limited circumstances, if 
they decide the SBA size standard is 
not suitable for their programs, then 
agency heads may establish a more ap-
propriate small business definition for 
the exclusive use in such programs, but 
only when: 

(1) The size standard will determine: 
(i) The size of a manufacturing con-

cern by its average number of employ-
ees based on the preceding twelve cal-
endar months, determined according to 
§ 121.106; 

(ii) The size of a services concern by 
its average annual receipts over a pe-
riod of at least three years, determined 
according to § 121.104; 

(iii) The size of other concerns on 
data over a period of at least three 
years; or, 

(iv) Other factors approved by SBA; 
(2) The agency has consulted in writ-

ing with SBA’s Assistant Adminis-
trator for Size Standards at least four-
teen (14) calendar days before pub-
lishing the proposed rule which is part 
of the rulemaking process. The written 
consultation will include: 

(i) What size standard the agency 
contemplates using; 

(ii) To what agency program it will 
apply; 

(iii) How the agency arrived at this 
particular size standard for this pro-
gram; and, 

(iv) Why SBA’s existing size stand-
ards do not satisfy the program re-
quirements; 

(3) The agency proposes the size 
standard for public comment pursuant 
to the Administrative Procedure Act, 5 
U.S.C. 553; 

(4) The agency provides a copy of the 
proposed rule, when it publishes it for 
public comment as part of the rule-
making process, to SBA’s Assistant 
Administrator for Size Standards; and 

(5) SBA’s Administrator approves the 
size standard before the agency adopts 
a final rule or otherwise prescribes the 
size standard for its use. The agency’s 
request for the SBA Administrator’s 
approval must include: 

(i) Copies of all comments on the pro-
posed size standard received in re-
sponse to the proposed rule; 

(ii) A separate written justification 
for the intended size standard; 

(iii) A copy of the intended final rule 
if available at that time, or a copy of 
the intended final rule and preamble 
prior to its publication; and 

(iv) Other information SBA may re-
quest in connection with the request. 

(b) When approving any size standard 
established pursuant to this section, 
SBA’s Administrator will ensure that 
the size standard varies from industry 
to industry to the extent necessary to 
reflect the differing characteristics of 
the various industries, and consider 
other relevant factors. 

(c) Where the agency head is devel-
oping a size standard for the sole pur-
pose of performing a Regulatory Flexi-
bility Analysis pursuant to section 
601(3) of the Regulatory Flexibility 
Act, the department or agency may, 
after consultation with the SBA Office 
of Advocacy, establish a size standard 
different from SBA’s which is more ap-
propriate for such analysis. 

[67 FR 13716, Mar. 26, 2002]

§ 121.904 When does SBA determine 
the size status of a business con-
cern? 

For compliance with programs of 
other agencies, SBA will base its size 
determination on the size of the con-
cern as of the date set forth in the re-
quest of the other agency. 

[67 FR 13716, Mar. 26, 2002]
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Small Business Administration § 121.1001 

PROCEDURES FOR SIZE PROTESTS AND 
REQUESTS FOR FORMAL SIZE DETER-
MINATIONS

§ 121.1001 Who may initiate a size pro-
test or request a formal size deter-
mination? 

(a) Size Status Protests. (1) For SBA’s 
Small Business Set-Aside Program, in-
cluding the Property Sales Program, 
the following entities may file a size 
protest in connection with a particular 
procurement or sale: 

(i) Any offeror; 
(ii) The contracting officer; 
(iii) The SBA Government Con-

tracting Area Director having responsi-
bility for the area in which the head-
quarters of the protested offeror is lo-
cated, regardless of the location of a 
parent company or affiliates, or the As-
sociate Administrator for Government 
Contracting; and 

(iv) Other interested parties. Other 
interested parties include large busi-
nesses where only one concern sub-
mitted an offer for the specific procure-
ment in question. A concern found to 
be other than small in connection with 
the procurement is not an interested 
party unless there is only one remain-
ing offeror after the concern is found to 
be other than small. 

(2) For competitive 8(a) contracts, 
the following entities may protest: 

(i) Any offeror; 
(ii) The contracting officer; or 
(iii) The SBA District Director, or 

designee, in either the district office 
serving the geographical area in which 
the procuring activity is located or the 
district office that services the appar-
ent successful offeror, or the Associate 
Administrator for 8(a) Business Devel-
opment. 

(3) For SBA’s Subcontracting Pro-
gram, the following entities may pro-
test: 

(i) The prime contractor; 
(ii) The contracting officer; 
(iii) Other potential subcontractors; 
(iv) The responsible SBA Government 

Contracting Area Director or the Asso-
ciate Administrator for Government 
Contracting; and 

(v) Other interested parties. 
(4) For SBA’s Small Business Innova-

tion Research (SBIR) Program, the fol-
lowing entities may protest: 

(i) A prospective offeror; 
(ii) The funding agreement officer; 
(iii) The responsible SBA Govern-

ment Contracting Area Director or the 
Assistant Administrator for Tech-
nology; and 

(iv) Other interested parties. 
(5) For the Department of Defense’s 

Small Disadvantaged Business (SDB) 
Program, and any other similar pro-
gram of another Federal agency, the 
following entities may file a protest in 
connection with a particular SDB pro-
curement: 

(i) Any offeror for the specific SDB 
requirement; 

(ii) The contracting officer; and 
(iii) The responsible SBA Govern-

ment Contracting Area Director, the 
Associate Administrator for Govern-
ment Contracting, or the Associate Ad-
ministrator for MED. 

(6) For SBA’s HUBZone program, the 
following entities may protest in con-
nection with a particular HUBZone 
procurement: 

(i) Any concern that submits an offer 
for a specific HUBZone set-aside con-
tract; 

(ii) Any concern that submitted an 
offer in full and open competition and 
its opportunity for award will be af-
fected by a price evaluation preference 
given a qualified HUBZone SBC; 

(iii) The contracting officer; and 
(iv) The Associate Administrator for 

Government Contracting, or designee. 
(7) For any unrestricted Government 

procurement in which status as a small 
business may be beneficial, including, 
but not limited to, the award of a con-
tract to a small business where there 
are tie bids, the opportunity to seek a 
Certificate of Competency by a small 
business, and SDB price evaluation 
preferences, the following entities may 
protest in connection with a particular 
procurement: 

(i) Any offeror; 
(ii) The contracting officer; and 
(iii) The responsible SBA Govern-

ment Contracting Area Director, the 
Associate Administrator for Govern-
ment Contracting, or the Associate Ad-
ministrator for MED. 

(b) Request for Size Determinations. (1) 
For SBA’s Financial Assistance Pro-
grams, the following entities may re-
quest a formal size determination: 
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